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ABTHUB B. WHITE Y8. DISTRICT OP COLUMBIA. 1 

No. 763887 

In the Police Court of the District of Columbia, February 

Term, 1924 

District of^ Columbia j n f orma tio n for violation of police regula- 
Arthur B. White. tions Unattended motor. 

Be it remembered, that in the police court of the District of Co¬ 
lumbia, at the city of Washington, in the said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

Information filed February 6, 1924. 

Continued to February 15, 1924. 

February 15, 1924, plea not guilty; judgment guilty; exceptions 
noted, and notice for appeal and writ of error. 

February 18, 1924— 

Sentence to pay a fine of $5.00, and in default to be com¬ 
mitted to the Washington Asylum and Jail for term of five 
days. 

Notice given of applying to Court of Appeals for writ of 
error. 

Recognizance in the sum of $100.00 entered into on writ of 
error to Court of Appeals, D. C., upon the condition that in the 
event of the denial of the application for a writ of error, the 
defendant will, within five days next after the expiration of 
ten days, appear in police court and abide by and perform its 
judgment, and that in the event of the granting of such writ 
of error, the defendant will appear in the Court of Appeals 
of the District of Columbia and abide by and perform its 
judgment in the premises. 

February 21,1924, bill of exceptions submitted. 

March 13, 1924, bill of exceptions settled, signed, sealed, and filed. 
April 8, 1924, designation of record filed. 

April 9,1924, copy of record and proceedings in this case, together 
with writ of error, sent to Court of Appeals in obedience to said writ. 

Walter E. Kelly, Surety. 

3/29-1924. Writ of error received from Court of Appeals. 

In the Police Court of the District of Columbia, February term, 

A. D., 1924 

The District of Columbia, ss: 

Francis H. Stephens, Esq., corporation counsel, by Edward W. 
Thomas, assistant corporation counsel, who for the District of Colum¬ 
bia prosecutes in this behalf in his proper person, comes here into 
court, and causes the court to be informed, and complains that 
Arthur B. White, late of the District of Columbia aforesaid, on the 
5th day of February in the year A. D. nineteen hundred and twenty- 
four in the District of Columbia aforesaid, and on 15th street, north¬ 
west, did then and there operate a certain automobile, and did fail to 
have the motor of said vehicle closed down while left unattended on 
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said public highway; contrary to and in violation of the police regu¬ 
lations in such case made and provided, and constituting a law of 
the District of Columbia. 

Francis H. Stephens, 

Corporation Counsel. 

(Signed.) By Edward H. Thomas, 

Assistant Corporation Counsel. 

Personally appeared M. Cox, this 6th day of February, A. D. 1924, 
and made oath before me that the facts set forth in the foregoing 
information are true, and those stated upon information received he 
believes to be true. 

(Signed.) I. Robertson, 
Deputy Clerk , Police Court of the District of Columbia. 

Feb'y 18, 1924. Recognizance in the sum of $100.00 entered into 
on writ of error to Court of Appeals, D. C., upon the condition that 
in the event of the denial of the application for a writ of error, the 
defendant will, within five days next after the expiration of ten days, 
appear in police court and abide by and perform its judgment, and 
that in the event of the granting of such writ of error, the defendant 
will appear in the Court of Appeals of the District of Columbia and 
abide by and perform its judgment in the premises. Walter E. Kelly, 
surety. Feb'y 21, 1924. Bill of exceptions submitted. March 13, 
1924, bill of exceptions settled, signed, sealed, and filed. 3/29/1924. 
Writ of error received from Court of Appeals. Filed Feb.-6-1924. 
F. A. Sebring, Clerk Police Court D. C. 

(Indorsed:) No. 763887 Information Traffic District of Co¬ 
lumbia vs. Arthur B. White. Baker Violation of police regula¬ 
tions Permit Lights Unattended motor Tags Mirror 2/15/24 
P. IT. G. Witnesses: M. Cox. 2/15/24, judgment guilty; exceptions 
noted and n. ap. W. E. 2/18/24— -5-5, notice given of applying to 
Court Appeals for writ of error. 2/15-2/18/24. April 8, 1924. 
Designation of record filed. April 9, 1924. Copy of record and 
proceedings in this case, together with writ of error, sent to Court 
of Appeals in obedience to said writ. 

In the Police Court of the District of Columbia 


District of Columbia, Plaintiff, 

‘VS. 

Arthur B. White, Defendant. 


No. 763887 


BILL OF EXCEPTIONS 

Be it remembered that this cause came on for trial on the 15th 
day of February, 1924, before the Hon. John P. McMahon, one of 
the judges of the police court of the District of Columbia, upon an 
information charging that the defendant on February 5, 1924, on 
Fifteenth Street, N. W., did then and there operate a certain auto¬ 
mobile and did fail to have the motor of said vehicle closed down 
while left unattended, on said public highway: to which said in¬ 
formation the defendant entered a plea of not guilty. 

The District of Columbia thereupon called as a witness one 
Melvin Cox, who testified that on the 5th day of February, this year, 
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he was a private of the Metropolitan police force; that on that rlay 
he met the defendant, Arthur B. White, on Fifteenth Street, N. W., 
between New York Avenue and H Street. That Fifteenth Street, at 
that point, is a very congested one-way street, with parking on both 
sides; that he found defendant’s machine parked probably about 
four or five feet from other machines next to the curb, with the en¬ 
gine running; that he stood there “five or six minutes—something 
like that ” to wait until the defendant came; that when defendant 
appeared, witness asked why he left his machine with the engine 
running and defendant stated that “ they had orders that they had 
a right to leave the car standing and the engine running that way: 
that the mail wagons had that privilege.” That witness stated to 
defendant “ I thought there was some permission given them through 
the Police Department * * * the privilege to stand with the 

engine running, providing they did not go in any buildings.” 

Witness further stated that the machine was a Ford with the 
regular sign “ U. S. Mail ”; that he didn’t see where the defendant 
came from, that he was by himself and told witness he was operator 
of the truck. 

On cross examination, the same witness stated that Fifteenth 
Street, from New York Avenue to H Street, is a one-way street, 
that the cars park on the west side at an angle of 45 degrees 
and on the east side parallel to the curb; that the defendant's truck 
was on the east side; that witness did not notice any parking space 
sufficient for a car along there. Thereafter, the District rested and 
the defendant was thereupon called as a witness on his own behalf, 
who having been duly sworn, testified that he was an employee of 
the Post Office Department, a substitute mail collector; that he was 
arrested on the 5th of February by Officer Cox for having left the 
motor of his mail truck running while he was in the Woodward 
Building collecting mail, it being about 2 o’clock in the after¬ 
noon at the time. Defendant further testified that he had to make 
six 40-minute trips during the day and three 80-minute trips, 
there being 14 stops on each of the 40-minute routes and 34 
stops on each of the 80-minute routes; that, at this time, 
all parking spaces on both sides were taken and he stopped his 
Ford truck on the east side, about 10 feet down from the entrance 
of the Woodward Building, abreast of the cars which were parked 
parallel to the sidewalk on the east side of the street, about 9 to 
12 inches from the outside line of said cars. 

The defendant then offered to show that there is a rule in effect 
in the Post Office Department which requires the operators of these 
trucks to cut off their motor when collecting mail, unless the mail 
to be collected is on the first floor or on the street, and that for a 
stop requiring any considerable time, the motor is to be cut off re¬ 
gardless of the location of the mail box. 

Upon the objection of Mr. Thomas, corporation counsel, the court 
refused to admit such testimony and questions pertinent thereto 
were ruled out by the court, an exception being allowed the^ 
defendant. 

Defendant further testified that he had collected from 100 to 150 
letters at this stop and upon returning to the truck was told by the 
officer, “Yes, I am going to lock you up; don’t you know you are 
not allowed to let your motor run?” 
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Upon cross-examination, defendant testified that he was absent 
from the truck about, a minute and a half; that the Woodward 
Building was about 12 or 15 feet from the truck, and the 
box about the same distance further, and deemed the distance from 
the truck to the mail box was 100 feet. Upon re-direct, de¬ 
fendant was asked whether the car was equipped with a starter, 
but question was objected to, objection sustained, and an exception 
taken, counsel for defendant stating that he desired to question 
defendant along this line in order to show that the carriers are 
supplied with Ford cars or trucks, which are not equipped with 
any starting device, that defendant had 186 stops to make in an 
eight-hour day. 

Thereupon there was called as a witness on behalf of the defendant 
and duly sworn one Clarence E. Scliooley, who testified that he is 
superintendent of mails for the Post Office Department and has held 
that position since January 1, 1920. Counsel for the defendant 
questioned the witness about instructions to the carriers, stating 
to the court that he desired to show by witness, that the drivers of 
these trucks are instructed by the department not to stop their motors 
when they collect mail from the first floor of buildings, or from 
street boxes, but are instructed to cut off their motors in collecting 
mail above the first floor or where the stop is of any appreciable 
duration. Objection to the questions^were sustained, however, and 
an exception allowed. Similarly, questions asked the witness for 
the purpose of showing that the Post Office Department had taken 
this matter up with the police department and that the latter had 
agreed to permit the drivers of the post office trucks to allow their 
motors to run on these short stops and to park as close to the line 
as possible where no regular space was available, were objected to and 
the objection sustained and exception allowed. 

In the same manner the defendant offered to prove, through this 
witness, that the employees of the Post Office Department had been 
instructed to comply with the traffic regulatibns in all particulars 
except that of cutting off the motor and parking according to said 
regulations. Objections to said questions were sustained and excep¬ 
tions allowed. Defendant thereupon offered in evidence a bulletin of 
the police department dated May 13,1920, which read as follows: 

“ Owing to the great difficulty in securing transportation for the 
mail service, the members of the police department will use discre¬ 
tion in enforcing the regulations against operators of the post- 
office vehicles. 

“ When a motor is left running momentarily while a carrier may 
be making delivery of parcel-post matter or collecting mail, it is 
advisable that this matter be overlooked, because the stopping and 
starting of the engines is extremely difficult and the stopping of the 
engines would cause a delay in the collection and delivery of mail. 

“ The using of discretion by the police, however, does not mean 
that serious violations of the law, such as excessive speeding, reckr 
less driving, or unnecessarily obstructing traffic should be overlooked. 
Should it be necessary for an officer to arrest the operator of a post- 
office wagon, the officer will, unless it be a serious case, take his name 
and the number of his operator’s permit.” 

The court sustained an objection to the above offer and granted an 
exception. 
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Thereupon counsel for the defendant stated to the court that there 
were several other witnesses prepared to testify to the same propo¬ 
sitions sought to have been covered by the last witness, but objection 
was made thereto on behalf ot the District; the objection was sus¬ 
tained, and an exception allowed. 

The court thereupon held “ that the law is that a motor shall not 
be left running, unattended. The facts in this case show that this 
man did leave his motor running, unattended. I will have to hold 
that that law applies as well to Federal employees in the District as 
it does to ordinary citizens, and the fact that this man happens to be 
a driver of a truck of the Post Office Department, even if acting 
under the instructions of his superior officer, in not complying with 
the law, he is guilty of violating that law. 

An exception was thereupon taken to the ruling of the court and 
notice given that the defendant purposed to apply to the Court of 
Appeals for a writ of error. 

The court thereupon directed the defendant to appear on February 
17, 1924, for sentence, at which time the court imposed upon said 
defendant a fine of five dollars; counsel for defendant stating his in¬ 
tention of applying to the Court of Appeals for a writ of error. And 
thereafter the exceptions were duly taken as aforesaid, and entered 
upon the minutes of the court, and after judgment was entered in the 
cause counsel for the defendant and counsel for the District of 
Columbia then and there prayed the court to sign and seal this bill 
of exceptions and the same was accordingly signed and made a part 
of the record in this case, this 13th day of March, 1924. 

John P. McMahon, 

Justice. 

(Indorsed:) Copy. #763887. District of Columbia, plaintiff, 
vs. Alfred B. White, defendant. Bill of exceptions. Feb. 21, 1924, 
Bill of exceptions submitted. March 13, 1924, bill of exceptions 
settled, signed, sealed, and filed. 

Recognizance 

In the Police Court of the District of Columbia 
The 18th day of February A. D. 1924 
On Writ of Error to the Court of Appeals of the District of Columbia 


The District of Columbia vs. Arthur B. White 

The defendant and Walter E. Kelly, surety, acknowledge them¬ 
selves to be indebted to the United States, District of Columbia, 
in the sum of one hundred dollars, lawful money of the United 
States, to be levied of their and each of their goods and chattels, 
land and tenements, upon condition, nevertheless, that whereas the 
said defendant was on the 18th day of February, 1924, convicted in 
the Police Court of the District of Columbia of violating sec. 6—Ar¬ 
ticle 26—Police Regulations D. C. Failing to close motor down while 
unattended, and it was thereupon adjudged by said court that said 
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defendant pay a fine of five dollars, and, in default to be committed 
to the Washington Asylum and Jail for the term of five days: and 
whereas the said defendant has taken exceptions to the rulings 
of the court upon matters of law in said trial and having given 
notice in open court of his intention to apply for a writ of error to a 
justice of the Court of Appeals of the District of Columbia: Now, 
therefore, if said defendant shall, in the event of a denial of his 
application for said writ of error, within five days next after the ex¬ 
piration of ten days, appear in the police court and abide by and per¬ 
form its judgments in the premises, and in the event of the grant¬ 
ing of such writ of error he shall appear in the Court of Appeals 
of the District of Columbia and prosecute said writ of error and 
abide by and perform its judgments in the premises, then this recog¬ 
nizance to be void and of no force. 

(Signed) Arthur B. White. 

(Signed) Walter E. Kelly. 

Februarv 18, A. D. 1924. 

I certify that the above recognizance was acknowledged in open 
court, the 18th day of February, A. D. 1924, and that the suffi¬ 
ciency of said surety was approved by the judges of said police 
court. 

Witness my hand and the seal of said court. 

[seal.] (Signed) P. W. Garrett. 

Deputy Clerk . Police Court , District of Columbia. 

In.the Police Court of the District of Columbia, 18th day of Feb¬ 
ruary, A. D. 1924 

Walter E. Kelly, being duly sworn, says that he is worth, over 
and above all his debts and liabilities, the sum of ten thousand 
dollars in unincumbered real estate, situated in the District of 
Columbia: that a part of the real property so owned is described 
as follows: 1418 Webster St. NW., and is worth the sum of ten 
thousand dollars; that he owns said property in and by deed or 
otherwise with first trust of three hundred dollars. That he is 
not surety nor responsible on subsisting bonds in the police court 
or the Supreme Court of the District of Columbia to exceed in the 
aggregate the value of his unincumbered real estate. 

Subscribed and sworn to before me this 18th day of February, 
A. D. 1924. 

(Signed __ 

Deputy Clerk . Police Court , District of Columbia. 

(Indorsed:) No. 768887. Police Court, District of Columbia. 
Recognizance on Writ of Error to the Court of Appeals, D. C. 
District of Columbia vs. Arthur B. White. $100. Walter E. 
Kelly, surety. Taken the 18th day of February, 1924. (Signed) 
P. W. Garrett, Deputy Clerk, Police Court, D. C. 

United States of America, ss: 

The President of the. United States , to the Honorable John P. 

McMahon , Judge of the Police Court of the District of Columbia , 

Greeting : 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Police Court, before you, 


ARTHUR B. WHITE VS. DISTRICT OF COLUMBIA. 


7 


between District of Columbia, plaintiff, and Arthur B. White, de¬ 
fendant, Information No. 768887, a manifest error hath happened, 
to the great damage of the said defendant, as by his complaint 
appeal's. We being willing that error, if, any hath been, should be 
duly corrected, and full and speedy justice done to the parties afore¬ 
said in this behalf, do command you, if judgment be therein given, 
that then, under ybur seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Court of Appeals of the District of Columbia, together with 
this writ, so that you have the same in the said Court of Appeals, 
at Washington, within 15 days from the date hereof, that the record 
and proceedings aforesaid being inspected, the said Court of Appeals 
may cause further to be done therein to correct that, error, wnat of 
right and according to the laws and customs of the United States 
should Ik* done. 

Witness the Honorable Constantine J. Smyth, Chief Justice of 
the said Court of Appeals, the twenty-ninth day of March, in the 
year of our Lord one thousand nine hundred and twenty-four. 

* Henry W. Hodges, 

Clerk of the Court of Appeal* of the District of Columbia. 

Allowed by Charles H. Robb, associate justice of the Court of 
Appeals of the District of Columbia. 

(Indorsed:) Filed Mar. 29, 19*24. F. A. Sebring, Clerk of Police 
Court, D. C. 

In the Police Court of the District of Columbia 


District of Columbia, Plaintiff 

vs. 

Arthur B. White, Defendant . 


Information No. 763887 


DESIGNATION OF RECORD 

It is hereby stipulated and agreed by and between the District of 
Columbia and the defendant, Arthur B. White, by their respective 
attorneys, that the record on appeal in the Court of Appeals, in the 
above-entitled cause, shall consist of: 

1. The information. 

2. The docket entries. 

3. The bill of exceptions. 

4. Hie judgment and sentence. 

5. Memorandum of bond on appeal. 

6. Writ of error. 

7. This designation. 

8. Certificate of clerk. 

Frank W. Madigan, 

Edward W. Thomas, 

Assistant Corporation Counsel for the District of Columbia. 

Peyton Gordon, 

By C. S. B. 

Attorney for Defendant. 

(Indorsed:) Copy. Filed Apr. 8, 1924. F. A. Sebring, Clerk of 
Police Court, D. C. 
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In the Police Court of the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, F. A. Sebrmg, clerk of the police court of the District of Co¬ 
lumbia, do hereby certify the foregoing pages, numbered from 
1 to 10, inclusive, to be true copies of originals in cause No. 763887, 
wherein the District of Columbia is plaintiff and Arthur B. White 
defendant, as the same remain upon the files and records of said 
court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, the city of Washington, in said District, this 9th 
day of April, A. D. 1924. 

[seal.] F. A. Seeking, 

Clerk Police Court , District of Columbia, 

(Indorsed:) Police Court. No. 4150. Arthur B. White, plaintiff 
in error, vs. District of Columbia. Court of Appeals District of Co¬ 
lumbia. Filed Apr. 8,1924. Henry W. Hodges, Clerk. 
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ADDITION TO RECORD PER STIPULATION 

OF COUNSEL 


Court of Appeals of the District of Columbia 

OCTOBER TERM, 1924 

No. 4150 

NO. 18, SPECIAL CALENDAR 


ARTHUR B. WHITE, PLAINTIFF IN ERROR. 

vs. 

DISTRICT OF COLUMBIA 


FILED SEPTEMBER 6, 1924 


In the Court of Appeals of the District of Columbia 

No. 4150 

ARTHUR B. WHITE, PLAINTIFF IN ERROR. 

vs. 

DISTRICT OF COLUMBIA, DEFENDANT IN ERROR 

STIPULATION 

It is hereby agreed and stipulated by and between the District of 
Columbia, Plaintiff in Error herein, and the Defendant in Error 
Arthur B. White, by their respective attorneys, that the assignment 
of errors attached hereto and filed herewith is the assignment of 
errors in the above-entitled cause; and 

It is further stipulated and agreed that the said assignment of 
errors is herebv made a part of the record in the above-entitled cause. 

PEYTON GORDON, 

United States Attorney. 

FRANK W. MADIGAN, 

EDWARD W. THOMAS, 

Assistant Corporation Counsel for the District of Columbia. 

10136—24 
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ASSIGNMENTS OF ERROR 


The Trial Court erred as follows: 

l.Iu refusing to allow defendant to show that there was a rule in 
effect in the Post Office Department which required the operators 
of motor vehicles belonging to that Department, within the District 
of Columbia, to cut off the motor of said vehicle when collecting mail, 
unless the mail to be collected was on the first floor, or on the street, 
and that for a stop of considerable time the motor was to l)e cut 
off, regardless of the location of the box. 

2. In refusing to allow the defendant, Arthur B. White, to state 
whether or not the Post Office Department truck he was driving was 
equipped with a starter. 

3. In refusing to allow the witness, Clarence E. Schooley, to testify 
to the agreement between the Post Office and Police Departments, 
whereby drivers of mail trucks making collections within the Dis¬ 
trict of Columbia were allowed to leave the motors of all trucks 
running when a short stop was made. 

4. In refusing to allow the witness, Clarence E. Schooley, Super¬ 
intendent of Mails for the Post Office Department, to testify to the 
instructions given to the drivers of Post Office mail trucks operating 
within the District of Columbia. 

5. In refusing to allow the witness, Clarence E. Schoolev, to testifv 
that the employees of the Post Office Department had been instructed 
to comply with the traffic regulations in elfect in the District of 
Columbia in all particulars, except that of having the motor of the 
vehicle closed down while left unattended on a public highway of 
said District of Columbia. 

(>. In refusing to allow the defendant to introduce in evidence the 
following bulletin of the Police Department: 


u Owing to the great difficulty in securing transportation for the 
mail service, the members of the Police Department will use dis¬ 
cretion in enforcing the regulations against operators of the post- 
office vehicles. 


“ When a motor is left running momentarily while a carrier may 


l>e making delivery of parcel-post matter or collecting mail, it is 
advisable that this matter be overlooked, because the starting and 


stopping of the engine is extremely difficult and the stopping of the 
engines would cause a delay in the collection and delivery of mail. 


“ The using of discretion by the police, however, does not mean that 
serious violations of the law, such as excessive speeding, reekless 


driving, or unnecessarily obstructing traffic should be overlooked. 
Should it l>e necessary for an officer to arrest the operator of a post- 


office wagon, the officer will, unless it be a serious one, take his name 
and the number of his operator’s permit— ” 


under date of May 13, 1920. 

T. In finding that the law governing motor vehicles in the District 
of Columbia operated within the District of Columbia, applied to 
employees of the Federal Government in like manner as it did to 
individual citizens. 

8. In finding that this defendant, an employee of the Post Office 
Department, engaged in collecting mail within the District of 
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Columbia, by means of motor vehicles was amenable to the laws 
governing all motor vehicles in like manner as the ordinary citizen 
even though this employee was acting in obedience to an order of 
the Post Office Department. 

9. In finding the defendant, Arthur B. White, guilty of failing 
to have the motor of his vehicle closed down when said vehicle was 
left unattended on a public highway within the District of Columbia. 

10. In imposing a sentence and fine upon the defendant, Arthur 
B. White. 
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In the Court of Appeals of the District of 

Columbia 


April Term, 1924 


Arthur B. White, plaintiff in 

error 

v . 

District of Columbia 


IN ERROR TO THE POLICE COURT OF THE DISTRICT OF 

COLUMBIA 


APPELLANT’S BRIEF 


STATEMENT OF THE CASE 

This is an appeal by Arthur B. White from a judg¬ 
ment of conviction in the Police Court of the District 
of Columbia. 

The questions presented by this appeal are: 

(1) Whether a certain traffic regulation promul¬ 
gated by the Commissioners of the District of Co¬ 
lumbia, which is in direct conflict with a regulation on 
the same subject promulgated by the Post Office 
Department, is effective against, and binding upon, a 

mail collector in the employ of the Post Office Depart- 
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ment of the United States while such collector is 
engaged in the performance of his official duties; 

(2) Whether the Court below erred in excluding 
certain evidence. 

Local traffic regulation 

The traffic regulation promulgated by the Dis¬ 
trict Commissioners for the violation of which 
appellant was convicted is section 5 of Article XII, 
of the Police Regulations of the District of Columbia. 
Such section provides in part as follows: 

The operator of any motor vehicle in the 
District of Columbia shall close down the 
motor of such motor vehicle when the same 
is upon any street in the District of Columbia 
and not in motion, provided said operator 
leaves such motor vehicle; and any extraor¬ 
dinary, intense, or prolonged noise on any 
street in the District of Columbia in starting, 
stopping, moving, or adjusting the machinery 
of such motor vehicle shall be in violation of 
this section. 

FACTS 

r lhe facts of the case are practically undisputed. 
On February 5, 1924, appellant, Arthur B. White, 
was a mail collector in the employ of the Post Office 
Department of the United States and as such was 
operating a mail truck for the purpose of collecting 
mail. In accordance with his official duties he was 
required, on that day, and other days, to make 186 
stops in an 8-hour day, for the purpose of so collect¬ 
ing mail as such employee of the Post Office Dep>art- 
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ment. He was required to make six 40-minute trips 
and three 80-minute trips, there being fourteen stops 
on each of the 40-minute routes and thirty-four stops 
on each of the 80-minute routes. On the afternoon 
of the day in question, while in the performance of 
his official duties, he drove a mail truck and stopped 
the same on Fifteenth Street Northwest, for the 
purpose of collecting mail from the Woodward Build¬ 
ing. Fifteenth Street at this point is a one-way 
street and automobiles were parked on the west side 
of the street at an angle of 45 degrees, and on the 
east side parallel to the curb. There was no parking 
space sufficient to park the truck he was driving 
close to the curb. He therefore stopped the truck on 
the east side of the street, about twelve inches from 
the outside line of parked automobiles, and, leaving 
the automobile unattended and with the motor 
running (the motor not being closed down), went 
into the Woodward Building to collect mail, and thus 
left said automobile with the motor running therein, 
unattended, on a public highway, for about a minute 
and a half—when he returned to said truck after 
collecting the mail. The distance from the truck to 
the mail box in the Woodward Building was about 
100 feet, the Woodward Building itself being about 
12 or 15 feet from the truck. 

Because of so leaving such truck unattended with 
the motor running, under the circumstances above 
stated, he was charged with violating the traffic 
regulation above set forth. He pleaded not guilty. 
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At the trial he offered to show that there was a rule 
in effect at the Post Office Department which re¬ 
quired him to leave the automobile unattended with 
the motor running under the circumstances. The 
trial court excluded such evidence. He also offered 
to show that the mail truck was not equipped with 
a starter. This evidence the court also excluded. 
He further offered to show, through the Superin¬ 
tendent of Mails of the Post Office Department, 
that he and other drivers of mail trucks were in¬ 
structed not to stop their motor under these circum¬ 
stances. This evidence was also excluded. He also 
offered to show that the Post Office Department had 
taken up the matter of compliance with this traffic 
regulation with the Police Department and that the 
Police Department had agreed to permit drivers of 
Post Office trucks to allow their motors to run on 
these short stops and to park as close to the line as 
possible where no regular space was available. This 
evidence was also excluded. He also offered to prove 
that he and other employees had been instructed to 
comply with the traffic regulations in force in the 
District of Columbia in all particulars except that of 
cutting off the motor and parking in accordance with 
said regulation. This evidence was also excluded. 
He offered in evidence a Bulletin of the Police Depart¬ 
ment dated May 13, 1920, which reads as follows: 

When a motor is left running momentarily 
while a carrier may be making delivery of 
parcel-post matter or collecting mail, it is ad- * 
visable that this matter be overlooked, because 
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the stopping and starting of the engines is 
extremely difficult and the stopping of the 
engines would cause a delay in the collection 
and delivery of mail. 

The using of discretion by the police, how¬ 
ever, does not mean that serious violations of 
the law, such as excessive speeding, reckless 
driving, or unnecessarily obstructing traffic, 
should be overlooked. Should it be necessary 
for an officer to arrest the operator of a post- 
office wagon, the officer will, unless it be a 
serious case, take his name and the number of 
his operator’s permit. 

The trial court excluded this evidence also. There¬ 
upon counsel for appellant stated to the court that 
there were several other witnesses prepared to tes¬ 
tify to the* foregoing propositions, but objection was 
made thereto on behalf of the District of Columbia, 
and such objection was sustained by the court. 

RULING OF THE TRIAL COURT 

The trial court held that “ the law is that a motor 
shall not be left running unattended. The facts in 
the case show that this man did leave his motor 
running unattended. I will have to hold that that 
law applies as well to Federal employees in the Dis¬ 
trict as it does to ordinary citizens, and the fact that 
this man happens to be a driver of a truck of the 
Post Office Department, even if acting under the 
instructions of his superior officer, in not complying 
with the law he is guilty of violating that law.” 
Whereupon appellant was found guilty of having 
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violated the local traffic regulation and was sentenced 
to pay a fine of five dollars. 

Appellant appeals to this Court and makes ten as¬ 
signments of error, as follows: 

ASSIGNMENTS OF ERROR 

The Trial Court erred as follows: 

1. In refusing to allow defendant to show that there 
was a rule in effect in the Post Office Department 
which required the operators of motor vehicles be¬ 
longing to that Department, within the District of 
Columbia, to cut off the motor of said vehicle when 
collecting mail, unless the mail to be collected was on 
the first floor, or on the street, and that for a stop of 
considerable time the motor was to be cut off, re¬ 
gardless of the location of the box. 

2. In refusing to allow the defendant, Arthur B. 
White, to state whether or not the Post Office De¬ 
partment truck he was driving was equipped with a 
starter. 

3. In refusing to allow” the witness, Clarence E. 
Schooley, to testify to the agreement between the 
Post Office and Police Departments, whereby drivers 
of mail trucks making collections within the District 
of Columbia were allowed to leave the motors of all 
trucks running when a short stop was made. 

4. In refusing to allow the witness, Clarence E. 
Schooley, Superintendent of Mails for the Post Office 
Department, to testify to the instructions given to 
the drivers of Post Office mail trucks operating 
within the District of Columbia. 
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5. In refusing to allow the witness, Clarence E. 
Schooley, to testify that the employees of the Post 
Office Department had been instructed to comply 
with the traffic regulations in effect in the District of 
Columbia in all particulars, except that of having the 
motor of the vehicle closed down while left un¬ 
attended on a public highway of said District of 
Columbia. 

6. In refusing to allow the defendant to introduce 
in evidence the following bulletin of the Police 
Department: 

Owing to the great difficulty in securing 
transportation for the mail service, the mem¬ 
bers of the Police Department will use discre¬ 
tion in enforcing the regulations against oper¬ 
ators of the post-office vehicles. 

When a motor is left running momentarily 
while a carrier may be making delivery of 
parcel-post matter or collecting mail, it is 
advisable that this matter be overlooked, 
because the starting and stopping of the 
engine is extremely difficult and the stopping 
of the engines would cause a delay in the 
collection and deliverv of mail. 

The using of discretion by the police, how¬ 
ever, does not mean that serious violations of 
the law, such as excessive speeding, reckless 
driving, or unnecessarily obstructing traffic 
should be overlooked. Should it be necessary 
for an officer to arrest the operator of a post- 
office wagon, the officer will, unless it be a 

15999—24-2 
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serious one, take his name and the number of 
his operator’s permit— 

under date of May 13, 1920. 

7. In finding that the law governing motor vehi¬ 
cles in the District of Columbia operated within the 
District of Columbia, applied to employees of the 
Federal Government in like manner as it did to indi¬ 
vidual citizens. 

8. In finding that this defendant, an employee of 
the Post Office Department, engaged in collecting 
mail within the District of Columbia by means of 
motor vehicles, was amenable to the laws governing 
all motor vehicles in like manner as the ordinary 
citizen, even though this employee was acting in 
obedience to an order of the Post Office Department. 

9. In finding the defendant, Arthur B. White, 
guilty of failing to have the motor of his vehicle 
closed down when said vehicle was left unattended 
on a public highway within the District of Columbia. 

10. In imposing a sentence and fine upon the de¬ 
fendant, Arthur B. White. 

Appellant relies upon each of said assignments. 

Before considering each assignment separately 
appellant herewith presents to the Court its argu¬ 
ment on the main issue involved. 
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ARGUMENT IN BRIEF 

I 

The traffic regulation promulgated by the Commis¬ 
sioners of the District of Columbia was not effective 
against or binding upon appellant, a mail collector 
in the employ of the Post Office Department of the 
United States, while such collector was engaged 
in the performance of his official duties 

(1) The Commissioners of the District of Columbia 

were without authority to make any regulation 
whatsoever on the subject matter. Neither 
the Act of January 26, 1887, nor the Joint 
Resolution of February 26, 1892, confer such 
authority. 

(2) Neither the statutes mentioned nor any other 

statute gives the Commissioners authority to 
prescribe a regulation with reference to the 
Postal Service. 

(3) If either the foregoing or any other statute be 

construed as conferring authority on the Com¬ 
missioners to prescribe regulations with refer¬ 
ence to the Postal Service, such statute or 
statutes is invalid as unconstitutional. 

II 

The Court below erred in excluding certain evidence 

(1) Such evidence was competent to prove a regulation of the 

Post Office Department on the subject matter. 

(2) Such evidence was admissible on the question of criminal 

intent. 
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ABGUXENT 

I 

The traffic regulation promulgated by the Commis¬ 
sioners of the District of Columbia was not effec¬ 
tive against, or binding upon, appellant, a mall 
collector in the employ of the Post Office Depart¬ 
ment of the United States, while such collector 
was engaged in the performance of his official 
duties 

(i) 


The Commissioners of the District of Columbia were without 
authority to make any regulation whatsoever on the subject 
matter 

(a) The Act of January 26, 1887, gives no such 
authority. 

At the time of the passage of this Act, motor 
vehicles as a practical means of conveyance did 
not exist, the internal combustion motor not having 
been invented until 1885 and the application of such 
a motor as a means of propulsion of a carriage not 
taking place until 1887. (See Encyclopedia Britan- 
nica, title, Motor vehicles.) Obviously, the Con¬ 
gress did not have specifically in mind motor vehicles 
at the time of the passage of this Act of January 26, 
1887. And Section 10 of that Act authorizing the 
Commissioners of the District of Columbia “to 
regulate the movement of vehicles on the public 
streets and avenues for the preservation of order 
and protection of life and limb,” had no reference 
to the stopping or parking of a private vehicle nor 
to the proposition of the running of a motor in a 
motor vehicle while stopped. An examination of 
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the Act as a whole shows that its purpose was, in the 
main, to control the activities of pawn brokers, junk 
dealers, secondhand clothes dealers, street venders, 
and hackers. The fourth section of the Statute, it 
will be noted, covers the “assemblage” of carriages 
for hire on streets or public places. That this was 
the true purpose of the section is shown by the 
marginal note opposite the section reading, as it 
does, “carriage stands.” The Tenth Section of the 
Act relates to “movements” of vehicles, and this 
being a criminal statute, the language can not be 
stretched to mean movements of motors in vehicles. 
It is a well-recognized rule of statutory construction 
that criminal statutes must be given the strictest 
interpretation: 

Lewis’s Sutherland on Statutory Construc¬ 
tion (2d ed.), section 520. 

Crane v. D. C. } 53 App. X). C. 159; 51 W. L. 
R. 550, 551. 

Moreover, the marginal note opposite this Tenth 
Section interprets it by the words u passage of 
vehicles.” It is submitted that the running of a 
motor in a motor vehicle constitutes neither the 
movement of a vehicle nor the passage of a vehicle. 

Fundamental rules of statutory construction are 
that the intent of the legislators governs; that the 
intent is first to be sought in the language of the 
statute itself; and that if the intent is plainly ex¬ 
pressed it is to be followed without further inquiry. 

Lewis’s Sutherland on Statutory Construc¬ 
tion (2d ed.), sections 363, 366, 367. 
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It is submitted that it could not have been the 
intention of the Congress to cover the subject of 
running motors in motor vehicles, and that as such 
was not the intent the Commissioners derived no 
authority such as claimed by them to make the 
regulation with the violation of which the appellant 
is charged. Even were this not a criminal statute its 
correct interpretation would be fatal to the alleged 
authority of the Commissioners. Being a criminal 
statute, the rule of strict construction leaves no 
doubt whatsoever upon the question. 

( b ) The joint resolution of February 26, 1892, has 
no relation whatsoever to the subject of vehicles of 
any character or to street traffic. 

The title of the enactment is'“Joint resolution to 
regulate licenses to proprietors of theaters in the 
city of Washington, District of Columbia, and for 
other purposes.” The Act consists of two sections. 
The first section relates only to the subject described 
by the title, while the second section authorizes the 
Commissioners of the District of Columbia “to 
make and enforce all such reasonable and usual 
police regulations in addition to those already made 
under the act of January twenty-sixth, eighteen 
hundred and eighty-seven, as they may deem neces¬ 
sary for the protection of lives, limbs, health, com¬ 
fort, and quiet of all persons and the protection of 
all property within the District of Columbia.” 
There were eleven measures which became laws 
under the date of January 26, 1887, but the one 
unmistakably referred to is that on the same general 
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subject as is the Act of February 26, 1892, to wit, 
the regulation of theaters and other places of amuse¬ 
ment in the City of Washington. The title as well 
as the body of the act demonstrate this to be the 
case, but if anything additional were necessary 
it is provided by the marginal note appearing opposite 
section 2 of the Act of February 26, 1892, which, in 
the invariable manner adopted in the publication 
of the Statutes at Large, shows the volume and 
exact page where the law referred to may be found, 
to wit, “Vol. 24, p. 365.” It will be seen, therefore, 
that the Act of February 26, 1892, gives the Com¬ 
missioners additional authority only upon the sub¬ 
ject matter contained in that Act of January 26, 
1887, which is incorporated in chapter 45 on page 
365 of volume 24 of the Statutes at Large and which 
is entitled “An Act for the further protection of 
property from fire, and safety of lives, in the Dis¬ 
trict of Columbia,” and gives them no additional 
power under that Act of January 26, 1887, which 
is incorporated as chapter 49, appearing on pages 
368, 369, of Volume 24, of the Statutes at Large and 
which is entitled “An Act to authorize the Com¬ 
missioners of the District of Columbia to make 
police regulations for the government of said Dis¬ 
trict.” This evident fact appears to have been 
overlooked in the argument and decision of the case 
of Baltimore & Ohio Railroad Co. v. Fitzgerald , 35 
App. D. C. 116. 

The only statute, then, upon which the appellee 
can rely for its authority, is the Act of January 26, 
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1887, last mentioned, and, as shown above, the 
necessary authority is not by that Act conferred. 

( 2 ) 

Neither the statutes mentioned nor any other statute gives the 
Commissioners authority to prescribe a regulation with 
reference to the Postal Service 

Assuming that the foregoing Acts or any other 
Act of Congress give the Commissioners power over 
the general public to prescribe a regulation that 
motors shall not be allowed to run unattended, has 
such authority been given respecting the motors of 
the Postal Service? It would seem not, for the 
reason that the state (sovereign) is not to be con¬ 
sidered as within the purview of a statute, however 
general and comprehensive the language of such Act 
may be, unless expressly named therein or included 
by necessary implication. 

36 Cyc. 1171-2. 

Dollar Sav. Bank v. United States , 19 Wall. 

227, 239. 

United States v. Greene , 26 Fed. ("as. No. 

15, 258, 4 Mason 427, 431. 

United States v. Hewes, 26 Fed. Cas. No. 

15, 373, 2 Mason 311, 314, 315. 

United States v. Knight , 14 Pet. 301, 315. 

United States v. Herron , 20 Wall. 251, 255, 

260-263. 

Palmer v. District of Columbia , 26 App. 

D. C. 31, dissenting opinion. 

And this doctrine applies with especial force to 
statutes by which prerogatives, rights, titles, or 
interests of the State would be divested, but it has 
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been declared not to apply to statutes made for the 
public good, the advancement of religion and justice, 
and the prevention of injury and wrong. 

36 Cyc. 1172. 

United States v. Hoar , supra. 

United States v. Knight , supra. 

Of course all general statutes are presumed to be 
passed, in a sense, for the public good, but the 
statutes under consideration appear to be of that 
class whereby prerogatives and interests of the gen¬ 
eral Government would be divested. For, if this 
power to regulate is construed to have been intended 
to cover the United States, it would give the Com¬ 
missioners of the District of Columbia inconsistent 
and destructive powers as regards the Federal Gov¬ 
ernment. It must be remembered that historically 
and politically the District of Columbia exists essen¬ 
tially as a situs for the general Government. At the 
present time it encompasses much more than the 
seat of Government of the United States, but its 
raison d'etre is as a place where the Federal Govern¬ 
ment may function, and thus the District Govern¬ 
ment from a legal standpoint is merely the servant 
that keeps the house for the master, the Federal 
Government. 

Mackey v. United States , 47 Ct. Cl. 121, 123. 

Newnian v. Willard's Hotel Co 47 App. 

D. C. 323, 326. 

Has, then, the principal or master given the agent 
or servant powers over it? It seems that to accom- 
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plish such an anomalous situation a statute would 
have to say so in so many words. The absence of any 
words authorizing the District Government to con¬ 
trol the operations of the Federal Government seems 
to be conclusive that no such authority was in¬ 
tended to be given. 

The Federal Government, through the Congress 
and the Courts, has been careful not to permit States 
to interfere with, retard, or impede the operations of 
the United States, and it should not be assumed that 
it intended the District of Columbia, its agent or 
servant, to interfere in a manner not permitted by 
the States. 

Johnson v. Maryland , 254 U. S. 51, and 
cases there cited. 

Ex Parte Willman, 277 Fed. 819, 823, and 
cases there cited. 

* 

(See also Hendrick v. Maryland , 235 U. S. 
622 .) 

Section 201 of the Federal Penal Code reads as 
follows: 

Whoever shall knowingly and willfully ob¬ 
struct or retard the passage of the mail, or 
any carriage, horse, driver, or carrier, or car, 
steamboat, or other conveyance or vessel 
carrying the same shall be fined not more 
than one hundred dollars or imprisoned not 
more than six months, or both. 

Construing this statute, the Supreme Court of 
the United States in the case of the Illinois Central 
Railroad Co. v. Illinois (163 U. S. 142, 154) said: 

The State may make reasonable regula¬ 
tions to secure the safety of passengers, even 




X7 


on interstate trains, while within its borders. 
But the State can do nothing which will 
directly burden or impede the interstate 
traffic of the company, or impair the useful¬ 
ness of its facilities for such traffic. Railroad 
Co. v. Richmond , 19 Wall. 584, 589; Stone 
v. Farmers 7 Loan & Trust Co., 116 U. S. 
307, 334; Smith v. Alabama , 124 U. S. 465. 

It may well be, as held by the courts of 
Illinois that the arrangements made by the 
company with the Post Office Department 
of the United States can not have the effect 
of abrogating a reasonable police regulation 
of the State. But a statute of the State, 
which unnecessarily interferes with the speedy 
and uninterrupted carriage of the mails of 
the United States, can not be considered as a 
reasonable police regulation. 

i 

It is contended by appellant that the regulation 
involved in this case is not a “reasonable” one, if it 
applies to the Federal Government, which is not 
admitted. Evidence offered by appellant would 
have made manifest that to comply with this regula¬ 
tion would entail tremendous expense to the Federal 
Government involving a burden upon the taxpayers 
throughout the country and would unnecessarily 
interfere with the instrumentalities of the United 
States. 

As we have seen, there is no language in the 
statute expressing an intent to cover vehicles of the 
United States. On reason, why should the District 
Government control the operation of postal convey¬ 
ances when the States are not permitted to control 
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them? State and City Governments have the police 
power for their respective jurisdictions just as the 
Government of the District of Columbia has the 
police power at the seat of Federal Government but 
as the police power of cities and states may not 
override and control the functions of the Federal 
Government, where exists the reason for the District 
asserting such authority, there being no express 
grant of it? An example of such express grant of 
power is found in section 13 of the Act of April 23, 
1924, known as “An Act to provide for a tax on 
motor vehicle fuels,” etc., which is an apparent 
attempt to extend the powers of the District Com¬ 
missioners on the subject of motor vehicles, beyond 
those conferred by other statutes, particularly the 
Act of March 3, 1917, on the subject of registrations 
and licenses. 1 

(3) 

If either the foregoing or any other statute be construed as 
conferring authority on the Commissioners to prescribe 
regulations with reference to the Postal Service, such statute 
or statutes is invalid as unconstitutional 

If either of the foregoing or any other Act of Con¬ 
gress could be construed as an attempt on the part 
of Congress to authorize the District Commissioners 
to make applicable to Federal employees engaged 
in the performance of their official duties such a 
traffic regulation as is involved in this case, such 
attempted legislation would be unconstitutional. 

Article I, section 8, clause 7, of the Constitution 
of the United States, authorizes Congress “ To estab¬ 
lish post offices and post roads.” 


Clause 17 of the same article and section gives 
Congress the power “ To exercise exclusive legisla¬ 
tion in all cases whatsoever, over such District (not 
exceeding ten miles square) as may, by cession of 
particular States, and the acceptance of Congress, 
become the seat of the Government of the United 
States. * * 

Pursuant to the constitutional authority set out 
above, the Congress established the Post Office De¬ 
partment of the United States and created the office 
of Postmaster General. 

Revised Statutes, Section 388. 

Section 161 of the Revised Statutes of the United 
States authorized the head of each department 
(including the Postmaster General) to prescribe reg¬ 
ulations, not inconsistent with law, for the govern¬ 
ment of his department, the conduct of its officers 
and clerks, the distribution and performance of its 
business, and the custody, use, and preservation of 
the records, papers, and property appertaining to it. 

Section 396 of the Revised Statutes of the United 
States made it the duty of the Postmaster General, 
among other things, to establish and discontinue 
post offices, to instruct all persons in the postal serv ¬ 
ice with reference to their duties, and to superintend 
generally the business of the Department and exe¬ 
cute all laws relative to the postal service. 

The postal service is national, and indeed in some 
respects international, in scope. At the trial appel¬ 
lant offered evidence to show that the Postmaster 
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General, acting through his assistant and subordinate, 
namely, the superintendent of mails, directed the 
appellant in this case to perform his duties in the 
manner in which he was performing them at the time 
of his arrest. (Record, p. 4.) The Postmaster 
General traces his authority, through the President 
and the Congress, to the Constitution. His act is 
the act of the executive branch of the United States 
Government. Could Congress, if it would, bind the 
executive department of the United States Govern¬ 
ment to subserviency to a subordinate government, 
the mere agent of Congress? The Federal Govern¬ 
ment is divided into three coordinate branches, the 
legislative, the executive, and the judicial. The 
executive power is vested in the President, and, so 
far as his powers are derived from the Constitution, 
he is beyond the reach of any other department. 

Marbury v. Madison, 1 Cranch 137, 166. 

Mississippi v. Johnson , 4 Wallace 437. 

Kendall v. United States , 12 Pet. 524, 610. 

It is true, of course, that the heads of Executive 
Departments are controlled by laws enacted by 
Congress in reference to their particular departments. 

United States v. Symonds , 120 U. S. 46, 49. 

United States v. Bishop , 120 U. S. 51. 

But it is submitted that the heads of departments 
are not controlled by general laws of Congress where 
they are not specifically named, either singly or as a 
group. If the Congress intended to control the 
operation of motor vehicles of the United States it 
must do so by express mandate, and it could not 
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through delegation leave it to the wide discretion of 
its agent, the District Government. While the Con- 
gress might well delegate to the District Commis¬ 
sioners power to regulate citizens of the District, it 
is submitted that it could not place the Executive 
Department of the Federal government within the 
control of a minor political unit, for its authority to 
delegate its powers even to coordinate branches of 
the Federal government is very limited. 

Wayman v. Southard , 10 Wheat. 1, 43, 46. 

U. S . Bank v. Halstead , 10 Wheat. 51. 

Peoples Railroad v. Memphis Railroad , 10 
Wall. 38, 50. 

The Chinese Exclusion Case , 130 U. 8. 581. 

Field v. Clark , 143 U. S. 649. 

It is well settled that the Congress can not delegate 
legislative power to the Courts or to the executive. 

Field v. Clark , 143 U. S. 649, 692. 

St. Louis Consolidated Coal Co. v. Illinois , 
185 U. S. 203, 210. 

Union Bridge Co. v. United States , 204 U. S. 
364. 

Much less, then, it is submitted, can the Congress 
delegate to an agent of the Federal Government, the 
District Commissioners, appointees of the President, 
the power to make regulations binding upon the 
President and his Cabinet, constituting a coordinate 
branch of the Federal Government. 

It has been specifically held that under the au¬ 
thority conferred by the Constitution upon Congress 
“to make all laws which shall be necessary or proper 
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for carrying into execution the power to exercise ex¬ 
clusive legislation in all cases whatsoever” over the 
District of Columbia, Congress can only authorize 
such District of Columbia to exercise municipal 
powers; thus it was not within the authority of the 
District of Columbia to make a regulation of inter¬ 
state commerce, that subject being for the exclusive 
regulation of Congress. 

Stoutenburgh v. Hennick , 129 U. S. 141. 

Upon the same reasoning it is submitted that the 
District of Columbia has no authority to interfere 
with the constitutional regulation by the Post Office 
Department of the conduct of tl post offices and post 
roads.” 

One of the stops made by Carrier White is the 
White House, and if Congress can pass a statute 
allowing the District Commissioners to regulate the 
operation of Federal motor vehicles in a manner 
conforming to their views, it means that all the 
Executive* Departments in Washington, and the 
President himself, i. e., the executive Branch of the 
Government, which is coordinate with the legislative 
Branch, lias been deprived of essential authority. 
Thus, the Commissioners could by appropriate 
police regulations, authorize police officers to bring 
mail carriers to station houses and lock them up 
while their conveyances remained in the streets and 
the mails of the Executive Departments and the 
White House remained uncollected and undispatched. 
It might be argued that the District Commissioners 
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can be depended upon to be reasonable, but it is 
the existence at all of such destructive powers that is 
inconsistent with Federal supremacy. 

McCulloch v. Maryland , 4 Wheat. 316, 431, 
432, 436. 

In approving the doctrine laid down by Chief Jus¬ 
tice Marshall in the case just cited, the Supreme 
Court of the United States in a very recent case 
said: 

The decision in that case was not put upon 
any consideration of degree but upon the 
entire absence of power on the part of the 
States to touch, in that way at least, the in¬ 
strumentalities of the United States (4 Wheat. 
429, 430), and that is the law to-day. 

Johnson v. Maryland , supra. 

II 

The court below erred in excluding certain evidence 

(i) 

Such evidence was competent to prove a regulation of the 
Post Office Department on the subject-matter 

The evidence referred to in assignments one to 
six, inclusive, was competent evidence to establish 
the existence of a regulation promulgated by the 
Post Office Department as well as to show that the 
failure on the part of appellant to comply with the 
local traffic regulation was in accordance with such 
regulation of the Department, as well as pursuant 
to instructions received by him from the officials of 
such Department. The evidence was therefore 
clearly admissible. 
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( 2 ) 

Such evidence was admissible on the question of criminal 

intent 

In this, as well as all other criminal cases, it was 
necessary for the prosecution to establish a criminal 
intent upon the part of appellant in the violation of 
the local traffic regulation, and in this as in other 
criminal cases it was proper for appellant to offer 
evidence to negative the existence of criminal intent. 
The evidence, which the Court excluded, tending to 
show that he acted in accordance with a regulation 
of the Post Office Department and in accordance 
with instructions of officials of that Department, if 
admissible for no other purpose, was clearly competent 
to negative criminal intent on his part in failing to 
comply with the local traffic regulation. 

Ill 

Discussion of each assignment of error 

The error of the court in regard to each assignment 
becomes clear from a brief consideration of each such 
assignment. 

Assignment No. 1 

There was error in refusing to allow defendant to 
show the rule in effect in the Post Office Department 
(1) because such rule was evidence of action by the 
Federal Government, through one of its executive 
departments, on the subject-matter inconsistent with 
the local traffic regulation, and on account of which 
such local traffic regulation was inoperative as applied 


to appellant; and (2) in any event it was admissible 
as bearing upon the question of criminal intent. 

Assignment No. 2 

Refusal to allow defendant to testify whether or not 
the Post Office Department truck which he was oper¬ 
ating was equipped with a starter was error, inasmuch 
as the presence or absence of such a starter was a fact 
pertinent to the matter of whether, in the perform¬ 
ance of his official duties in the time allotted, defend¬ 
ant could or could not comply with the local traffic 
regulation and at the same time comply with his 
duties as a Federal employee, on account of the delay 
that might be involved in the starting and stopping 
of the motor on the truck. 

Assignment No. 3 

Refusal to allow evidence of the agreement between 
the Post Office and Police Departments, whereby 
drivers of mail trucks making collections within the 
District of Columbia were allowed to leave the motors 
running when a short stop was made, was error for 
two reasons: (1) such agreement was evidence of a 
contemporaneous construction of the local traffic 
regulation by the department charged with its en¬ 
forcement, showing that such local traffic regulation 
was not intended to be applicable to such a case as 
this; (2) and, moreover, such evidence was pertinent 
on the question of criminal intent. 
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Assignment No. 4 

Refusal to allow evidence of the instructions given 
to the drivers of post-office mail trucks was error, 
(1) because such instructions would be pertinent to 
establish whether defendant was acting in the per¬ 
formance of his official duties in the manner re¬ 
quired of him by the Post Office Department, (2) that 
such instructions were in conflict with the traffic 
regulation in this case and because of such conflict 
the said traffic regulation was inoperative as applied 
to appellant, and (3) because such evidence was ad¬ 
missible as bearing upon the question of criminal 
intent. 

Assignment No. 5 

Refusal to allow evidence that employes of the 
Post Office Department had been instructed to com¬ 
ply with the traffic regulations of the District of 
Columbia in all particulars except that of having 
the motor of vehicles closed down when left un¬ 
attended on a public highway was error, in that (1) 
such evidence would be pertinent to show that 
supervision of the operation of its vehicles was being 
given by the Post Office Department under its Con¬ 
stitutional powers and that such Constitutional 
power was being reasonably and lawfully exercised. 

Assignment No. 6 

Refusal to allow in evidence the bulletin of the 
Police Department dated May 13, 1920, was error 
as bearing upon the question of criminal intent. 
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Assignment No. 7 

The Court erred in finding that the law governing 
motor vehicles in the District of Columbia applied 
to employees of the Federal Government as it did 
to individual citizens, as appears from the argument 
heretofore made by appellant herein. 

Assignment No. 8 

In finding that the defendant while engaged in 
collecting mail within the District of Columbia by 
means of motor vehicles was amenable to the 
laws governing all motor vehicles in like manner as 
the ordinary citizen even though this employee was 
acting in obedience to an order of the Post Office 
Department, the Court erred because the law, as 
heretofore pointed out in appellant's brief, does not 
justify such finding. 

Assignment No. 9 

The Court erred in finding the defendant guilty 
of failing to have the motor of his vehicle closed 
down when said vehicle was left unattended on a 
public highway within the District of Columbia: 

(а) Because there is no valid regulation requiring 
that the motors of vehicles must be closed down 
when said vehicles are left unattended on a public 
highway. 

(б) Because the defendant was an employee of the 
Post Office Department acting in the performance of 
his official duties pursuant to the instructions of his 
superior officers, hence the local regulation requiring 
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that motor vehicles must have their motors closed 
down when said vehicles are left unattended on a 
public highway did not apply to an employee of the 
Post Office Department in the circumstances given. 

(c) Because any regulation of the District Commis¬ 
sioners purporting to make it a penal offense for the 
appellant while engaged in the performance of his 
official duties as an employee of the Post Office 
Department to fail to have the motor of his vehicle 
closed down when said vehicle was left unattended 
on a public highway within the District of Columbia, 
would be void and of no effect because of lack of 
constitutionality. 

Assignment No. 10 

The Court erred in imposing a sentence and fine 
upon the appellant for the reasons heretofore stated 
in this brief. 

CONCLUSION 

For the reasons herein set forth said judgment 
should be reversed. 

Respectfully submitted. 

Peyton Gordon, 

United States Attorney. 

James J. O’Leary, 

Assistant United States Attorney . 

Walter E. Kelly, 

Assistant Attorney , Post Office Department , 

Attorneys for Appellant . 
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IN THE) 



OCTOBER TERM, 1924. 


No. 4150. 


No. —, Special Calendar. 


ARTHUR B. WHITE, Plaintiff in Error, 

v. 

DISTRICT OF COLUMBIA. 


APPELLEE’S BRIEF. 


Statement of the Case. 

The plaintiff in error herein is charged with operating a 
certain motor vehicle within the District of Columbia and 
failing to have the motor of said vehicle closed down while 
left unattended on a public highway (Record, p. 1). 

The operator was an employee of the Post Office Depart¬ 
ment, a substitute mail carrier (Record, p. 3). His vehicle 
was standing in loth Street, near H Street, four or five feet 
from other machines parked at the curb. The motor had 
been running five or six minutes before the operator returned 
from the mail box, which was located inside the Woodward 


building, a distance of 100 feet from the vehicle, and that 
he had collected between 100 and 150 letters (Record, pp. 
34 ). 

ARGUMENT. 

The two questions raised are: 

1st. Do the police regulations of the District of Columbia 
relating to traffic upon the public highways therein apply to 
Federal employees operating “U. S. Mail” trucks entirely 
within the District of Columbia? 

2d. Was certain evidence properly excluded by the trial 
Court? 

( 1 ) 

There is no Legislative Power in the Postmaster 

General. 

This position was not known until created by Congress 
in 1794, and did not become included in the Cabinet until 
1829 (Bryce, The American Commonwealth, vol. 1, p. 81). 
He does not derive his authority from Congress, but is ap¬ 
pointed by the President, subject to the consent of the Senate, 
and cannot therefore be separated from the President. So 
any authority to legislate must be co-existent with that of 
the President, whose legislative authority is negative, rest¬ 
ing only in the power of the veto. Neither he or his minis¬ 
ters may introduce bills in Congress. lie may recommend 
certain things, but that is all. The Executive merely car¬ 
ries out the law. An official may put his construction upon 
a law, as is frequently done, but the courts may overrule his 
interpretation, if he be wrong, exactly as a court, when it 
has decided a case, must rely on the executive power to carry 
that decision into effect. 


If the official were free from correction by the courts, his 
power would be despotic. 

If the President could make and execute any law he chose, 
or if his interpretation of any law was final, he would be the 
law itself, and the end of liberty and protection would be in 
sight. 

The three main divisions of the Government are so ar¬ 
ranged as to act as checks upon each other and despotism 
by any one is therefore impossible. If Congress could make 
any law it chose, without being subject to the veto of the 
President, the same situation would arise; so, too, if Con¬ 
gress could not pass a law over the veto. The President 
cannot refuse to carry out any constitutional law enacted by 
Congress. The Constitution speaks in terms of shall be or 
shall not be to the President, and any official appointed by 
him submits himself absolutely to the authority of the Con¬ 
stitution when lie swears to support it (Art. 5, U. S. Con¬ 
stitution). 

Therefore it is submitted that to allow the Postmaster 
General’s employees to operate motor vehicles according to 
his interpretation of the law is to make him the judge of 
his own case. 

The Police Power Bequeathed to the Commissioners of 
the District of Columbia is Broad Enough to Include 
Federal Employees Operating Motor Vehicles Within 
the District of Columbia. 

The Government of the District of Columbia is the servant 
of Congress, which, along with the President and his ap¬ 
pointees and the Judiciary, are the servants of the Constitu¬ 
tion. 



Toward the District as a municipality, Congress occupies 
the position of general legislature and municipal council. 

Roach v. Van Riswick, MacM. & M., 171. 

United States v. Ross, 5 App. D. C., 253. 

Coughlin v. District of Columbia, 25 App. D. C., 251. 

Stoutenburgh v. Hennick, 129 U. S., 141. 

Metropolitan R. R. Co. v. District of Columbia, 132 
U. S., 1. 

There can be no effective government without the power 
of taxation, the police power, and the power of eminent 
domain (People v. Adirondack R. Co., 160 N. Y., 225). 
In legislating for the District of Columbia, Congress may 
act as a national legislature. 

Grether v. Wright, 75 Fed., 742. 

Howard v. Illinois Central Railway Co., 207 U. S., 
463. 

Hyde v. Southern Railway Co., 31 App. D. C., 466. 

The Commissioners of the District of Columbia have legis¬ 
lative powers over a large number of subjects, which are in- 
eluded and broadened by the “Constitution of the District 
of Columbia” of 1878 (20 St., 102), and which must affect 
equally all persons under Joint Resolution of 1892 (27 Stat., 
394). 

District of Columbia v. Johnson, 165 U. S., 330. 

Eckloff v. District of Columbia, 135 U. S., 240. 

District of Columbia v. Hutton, 143 U. S., 18. 

Roth v. District of Columbia, 16 App. D. C., 323. 

Dempsey v. District of Columbia, 1 App. D. C., 63. 

Lyons v. N. Y. City Bank of Discount, 154 Fed., 391. 
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Nowhere in these grants of power are Federal employees 
exempted in fact. When Congress so intends it says so, as 
witness the act of Congress relating to steam engineers and 
their licenses within the District of Columbia (24 U. S. Stat. 
at L., 427), and this court has so understood. 

Palmer v. District of Columbia, 26 App. D. C., 31. 

King v. District of Columbia, 51 App. D. C., 160. 

Newman v. United States, 238 U. S., 537. 

Congress may authorize subordinate legislative powers, as 
seen in the board of education, board of charities, board of 
children’s guardians, and others, and they may specifically 
include Federal employees, as they have done in the act of 
Congress of April 23, 1924, section 13, of which specifies 
that the operator of any motor vehicle owned by the United 
States shall be subject to the same regulations applying to 
all other motor vehicles operated within the District (43 
Stat., —). 

The District of Columbia authorities have the right to 
make additional regulations, rendered proper by changed 
conditions, including progress in connection with a particu¬ 
lar calling. 

United States v. Ross, 5 App. D. C., 241. 

Congress may have already legislated on a subject, and yet 
the Commissioners may make a regulation on the subject 
where it supplements and renders it more effective. 

French v. District of Columbia, 32 App. D. C., 106. 

Acts of Congress subsequent to those of 1887 and 1892 do 
not repeal or restrict unless the intent of Congress to do so 
is plain. 

Taylor v. The District of Columbia, 24 App. D. C., 
392. 



The last quarter century has been eventful and dynamic; 
human record cannot furnish a parallel, and the police power 
of Congress has been applied to regulating safety appliances, 
food and drugs, plant quarantine, white slavery, hours of 
labor, etc. The growth of Government activity itself is evi¬ 
dence of police power, as public interest is the basis of police 
power, and embraces ocean commerce, light-house service, 
Coast Guard, Weather Bureau, Coast and Geodetic Survey, 
Reclamation Service, Bureau of Standards, Geological Sur¬ 
vey, and others, as new governmental functions. 

The enlargement of the Constitution of the United States 
to cover these conditions has been one of the main impedi¬ 
ments to the spread of socialistic propaganda, and the police 
power must necessarily follow suit. 

Chicago, B. & O. R. Co. v. Illinois, 200 U. S., 561. 

Mutual Loan Co. v. Martell, 222 U. S., 225. 

The regulation in question here is in no way prohibitory 
but merely regulatory, and this the Commissioners have 
power to do; 

Newman v. Willard Hotel Co., 47 App. D. C., 323; 

and, being proper under the police power and usual and 
reasonable, carriers of the mail are subject thereto. 

Berry on Automobiles, p. 142. 

Com. v. Closson, 229 Mass., 329. 

United States v. Kirby, 7 Wall., 482, 486. 

The safety and comfort of all persons within the District 
of Columbia, as included in the grant of power to the Com¬ 
missioners, includes their comfort and safety while on the 
streets therein. 
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The Commissioners have the control and care of the streets, 
avenues, and highways of the District; 

McBride v. Ross, 13 App. D. C., 576; 

Bates v. District of Columbia, 7 Mackey (D. C.), 76; 
Coughlan v. District of Columbia, 25 App. D. C., 251, 

and bridges, except Rock Creek bridge, 

Smith v. District of Columbia, 12 App. D. C., 33. 

This court said in the case of Moore v. District of Colum¬ 
bia, 12 App. D. C., 538: 

“The Commissioners of this District are authorized 
by the act of Congress of January 26, 1887 * * * 

to regulate the movements of vehicles on the public 
streets and avenues for the preservation of order and 
protection of life and limb.” 

And on page 541: 

“But the municipal government usually possesses 
the power either by express grant, as in the present 
case * * * to regulate the rate of speed of the 

travel of vehicles in the public streets; the route or 
street over which omnibuses, stage coaches, etc., may 
run; the time of day in which the streets may be used 
for certain purposes; to interdict stoppages in the 
streets to the delay of others; to exclude vehicles of 
all kinds from entering upon or passing over the side¬ 
walks,” etc. 

Evidence Included In Assignments of Error 1 to 10, In¬ 
clusive, was Properly Excluded by the Trial Court* 

Affecting equally all persons to whom the regulation in 
this case applies, the Commissioners of the District of Colum¬ 
bia cannot waive it as to one, upon his application, while 
allowing it to remain in effect as to others. Having adopted 




8 


a regulation, they may repeal or amend, but are not in¬ 
vested with authority to suspend it temporarily, nor may 
they make any special order exempting any person or prop¬ 
erty. 

Berry v. District of Columbia, 32 App., 96. 


Therefore antyyagreement had with or action taken by the 
Police Department of t&e Djfgtfrict toward the Post Office 
Department could not waivejoj^suspend a valid police regu¬ 
lation when the Commissioners themselves could not do so, 
and any rule in force in the Post Office Department as to the 
movements of its yehicles from one point to another within 
the District of Columbia was clearly inadmissible in evi¬ 
dence, there being no authority in the Postmaster General 
to legislate therein, no intent being necessary, as the doing 
of the thing prohibited was the offense. 

Whatever exigencies of the World War that may have 
prompted any rule of the Post Office Department, or any 
agreement of the Police Department, have passed and had 
passed at the time the plaintiff in error here was convicted 
and fined in the lower court, and this court has so said in 
the so-called “Rent Act” emergency. 

It is respectfully submitted that, unless the regulation in 
issue here violates the Constitution of the United States, the 
judgment of the trial court should be sustained. 

District of Columbia v. Brooke, 29 App. D. C., 563. 

McGuire v. District of Columbia, 24 App. D. C., 22. 

F. H. STEPHENS, 

Corporation Counsel; 

EDW. W. THOMAS, 

Assistant Corporation Counsel, 

Attorneys for Appellee. 
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